The doctrine, however, was given signal treatment in Bernstein v. Van Heyghen Freres, S.A., 8 involving Nazi confiscation of Jewish property. There the Second Circuit adhered to the act of state rule until the State Department, responding to an invitation from Judge Hand,' 7 informed the plaintiff's attorneys that it was State Department policy "to relieve American courts from any restraint upon the exercise of their jurisdiction to pass upon the validity of the acts of Nazi officials." ' Thereupon, tho Second Circuit, per curiam, rescinded its earlier mandate to the district court and allowed that court to pass upon the validity of the Nazi decree of confiscation.
The pre-Sabbatino "act of state" doctrine is open to dual interpretation. Some courts appear to say that the existence of local "law"--i.e., a legislative or executive act-in a sovereign state precludes the existence of any separate body of rules through which a court in another country may judge the validity of the local "law" in question. This seems to have been Mr. Justice Holmes' view of the matter in American Banana Co. v. United Fruit Co. However, the language in several other cases suggests that there is no juridical barrier to review by a domestic court of the act of another sovereign, but that in the interests of this country's foreign affairs, courts should not involve themselves in such questions. United States v. Pink," 9 for example, gave such an interpretation to Oetjen and Underhill. Despite such ambiguity in its underpinnings, the act of state doctrine in its application had. run a rather consistent course, with Bernstein the only significant exception. A reasonably tidy stage was set for Sabbatino.
II. THEE Sabbatino CASE AND THE AMENDMENT
In retaliation against the United States' reduction of that portion of its sugar quota allotted to Cuba, Castro's Government, on August 6, 1960, nationalized the Cuban property of twenty-six American companies, of which one was the sugar producer Compania Azucarera Vertientes-Camaguey de Cuba (CAV)."° Meanwhile, a shipment of CAV sugar was being loaded aboard a vessel at the Cuban port of 16163 F.2d 246 (2d Cir.), cert. denied, 332 U.S. 772 (1947) , accord, Bernstein v. N. V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F.2d 375 (2d Cir. 1954) , amending per curiam 173 F.2d 71 (2d Cir. 1949 Jucaro under contracts of sale between CAV and the American sugar broker, Farr, Whitlock & Co. Only after Farr-Whitlock had renegotiated these same contracts with the Cuban Government was the sugar permitted to leave for its destination, Casablanca. Thereupon, the Government of Cuba, through its financial representative, Banco Nacional de Cuba, sent the bills of lading to New York for negotiation. By rapid legal maneuvers, Farr-Whitlock managed to obtain the bills of lading from Banco Nacional's representative in New York, negotiate them, obtain payment for the shipment of sugar, and then pay over the proceeds to Peter Sabbatino, who had been appointed as receiver for CAV.
Banco Nacional brought suit in the Southern District of New York against Farr-Whitlock for conversion of the bills of lading and their proceeds, and against Sabbatino for an injunction to prevent him from exercising jurisdiction over the sums paid to him. The district court dismissed the complaint, concluding that the act of state doctrine was inapplicable in the presence of a violation of international law. It found three distinct bases for such a violation: (1) the Cuban decree was not reasonably related to a public purpose, but rather was issued as an act of retaliation against this country; (2) the decree was discriminatory; and (3) it failed to provide adequate compensation. 2 ' The Second Circuit affirmed, holding that certain messages from the State Department to counsel in this and a similar pending case made the act of state doctrine inapplicable, and that the Cuban decree did violate international law because it combined inadequate compensation with a retaliatory purpose and a discriminatory result. 22 The Supreme Court reversed, and it remanded the case to the district court with the anticipated result that the funds formerly held in the receivership would be paid to the Alien Property Custodian, the present holder of all Cuban assets in the United States. The Court's opinion resolved a number of significant questions: (1) despite her break in diplomatic relations with the United States, Cuba could maintain an action in the courts of the United States; (2) the act of state doctrine, although not required either by the provisions of the Constitution or by the principles of international law, was a part of our federal common law binding on state and federal courts alike; (3) the proper execution of the foreign policy of this country by the political branches, as well as progress toward the rule of law among nations, was best served by precluding the judicial branch from examining "the validity of a taking of property within its own territory by a foreign sovereign government, extant and recognized by this country at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates customary international law"; and (4) a foreign sovereign could invoke the act of state doctrine even as a partyplaintiff and thereby obtain affirmative relief. 4 The Court itself certainly would not have considered its decision in Sabbatino an instance of judicial abstention or abdication. Rather, the majority quoted from the Ricaud opinion as to the nature of the act of state doctrine: "To accept a ruling authority and to decide accordingly is not a surrender or abandonment of jurisdiction but is an exercise of it." 25 It is true that in Sabbatino the Court did adjudicate the controversy between the parties and did apply a law, the Cuban decree. That the result was in favor of the plaintiff demonstrates that, in one sense of the term, there was no abstention in Sabbatino.
Nonetheless, in another sense, the application of the act of state doctrine here, as in the earlier act of state cases, could still be considered a form of abstention. 6 In the ordinary choice of law situation, whether between the laws of two territorial jurisdictions, such as two states, or between overlapping jurisdictions, such as state and federal authority, the court is free to inquire into any aspect of the relation between either contending body of law and the subject matter of the lawsuit; and where two bodies of law happen to apply to the same subject, to reconcile the two according to their respective weight and substance. But under the act of state doctrine, the court makes the choice of law depend upon foreign policy considerations which prohibit it from even verbalizing the precepts of the rejected alternative. The questions of relationship and priority are never reached. The act of state doctrine is similar in this respect to the now limited doctrine of "political questions." 17 The story of Sabbatino does not end, however, with the decision rendered by the Supreme Court. On October 2, 1964, Congress pro-2 376 U.S. at 428. 24 The Court also ruled that the refusal of American courts to effectuate the penal and revenue laws of another State or Country did not extend to a fully executed decree of expropriation, and that it was not proper for American courts to pass upon the validity of a foreign sovereign's act under the law of that foreign state. L. 116, 146-47 (1947) . 27 See Baker v. Carr, 369 U.S. 186, 208-37 (1962) .
vided that no American court should, because of the act of state doctrine, fail to apply international law in any case commencing before January 1, 1966, in which a confiscation or other taking by a foreign state occurring after January 1, 1959, was involved, unless: (1) the foreign act was not contrary to international law; (2) the claimant's right was based upon a 180-day or less irrevocable letter of credit issued prior to the confiscation; or (3) the executive branch specifically invoked the act of state doctrine by filing with the court a suggestion to that effect. And to make its intent abundantly clear, Congress told the courts directly in the legislation that its view of international law included prompt, adequate, and effective compensation. Thus, for a brief period, American courts will be allowed to pass judgment in accordance with international law (as interpreted by Congress) upon certain acts committed by foreign states. It may well turn out that the only cases in which the amendment will ever be applied are Banco Nacional de Cuba v. Farr,' and the other pending cases involving Cuba on which adjudication had been postponed awaiting the outcome of the Sabbatino case. However, the Senate-House conference report states that the expiration date for the amendment was accepted on the understanding that the matter would be fully reviewed during the next Congress to determine the need for permanent legislation in this area." Notwithstanding any other provision of law, no court in the United States shall decline on the ground of the federal act of state doctrine to make a determination on the merits giving effect to the principles of international law in a case in which a claim of title or other right is asserted by any party including a foreign state (or a party claiming through such state) based upon (or traced through) a confiscation or other taking after January 1, 1959, by an act of that state in violation of the principles of international law, including the principles of compensation and the other standards set out in this subsection: Prozdded, That this subparagraph shall not be applicable (1) in any case in which an act of a foreign state is not contrary to international law or with respect to a claim of title or other right acquired pursuant to an irrevocable letter of credit of not more than 180 days duration issued in good faith prior to the time of the confiscation or other taking, or (2) in any case with respect to which the President determines that application of the act of state doctrine is required in that particular case by the foreign policy interests of the United States and a suggestion to this effect is filed on his behalf in that case with the court, or (3) in any case in which the proceedings are commenced after January 1, 1966. 29This being the current name of the Sabbatino case on remand in the Southern District of New York. ao H.R. REP. No. 1925 , 88th Cong., 2d Sess. 16 (1964 . In its dash toward adjournment the House did not have sufficient time in its 1964 session to make an adequate appraisal of the amendment originally proposed by Senator Hickenlooper for reversing the Sabbatino opinion. The amendment as finally enacted was a hastilydrawn compromise. See ibid.; H.R. 11380, 88th Cong., 2d Sess. § 301 (f) (1964) (S. Amend. 39, Sept. 24, 1964) . See also S. REP. No. 1188, pt. 1, 88th Cong., 2d Sess. 24 (1964).
III. A RATIONALE: THE REQUIREMENTS OF FOREIGN RELATIONS
The major theme of the Court's opinion in Sabbatino was the insistence that the executive branch not be hampered in its handling of foreign policy by a judicial decision as to the validity of an expropriation. The Court saw dire consequences in any such decision: (1) a holding against the validity of a foreign act might insult the sovereign committing the act or a third sovereign similarly situated and thus render less favorable a possible diplomatic settlement of the claims held by all American citizens; or (2) a judicial decision in favor of the validity of the decree or a judicial pronouncement that international law was unclear on the point was likely to undercut the State Department's contentions with respect to the expropriating decree and thus render more difficult efforts at a general settlement. Furthermore, the Court felt that the interests of diplomacy as well as the proper role of the courts demanded application of the act of state doctrine without a requirement of its prior affirmative invocation by the executive branch. 31 We proceed to examine these contentions.
A. Effects of Judicial Invalidation of a Foreign Act
Even if an American court should rule a foreign act to be in violation of international law, the offense to the sensitivities of the expropriating country in most cases pales in comparison with the other insults which the United States might, and often does, hurl at the expropriator. The Cuban situation is illustrative. Already the State Department had denounced the Cuban seizures as violations of international law.' The President had placed an embargo on all United States trade with Cuba. 3 " The Deputy Attorney General of the United States had asserted in open court that the seizures were in violation of international law. The Bay of Pigs invasion in 1961 coupled with the 1962 missile crisis removed more than a little sting from a possible judicial decision contrary to the Castro regime.
There are, to be sure, cases of expropriation not evoking the extreme animosity of the Cuban-American vendetta. To provide for these the act of state doctrine could be modified to permit a court to 31 The Court felt constrained to justify its application of the act of state doctrine at some length-it did not merely rely upon earlier precedent. In view of the State Department's present acceptance of this amendment, 7 the policy reasons are not clear for avoiding a judicial determination contrary to a particular expropriation. The possibility of such a judicial decision would offer the State Department yet another argument to make to a foreign government considering expropriation, while the effect of such a judicial decision, once made, would usually be no harsher than action taken by the United States Government pursuant to the Hickenlooper Amendment.
Provided that courts were also to give great weight to specific requests from the State Department for judicial abstentions, embarrassment to this country's foreign policy under such a modified act of state doctrine would be most unlikely. Indeed, the frequent refusal of American courts to recognize the validity of foreign confiscations in the past, to the extent that those confiscations purported to affect titles to property or other legal rights beyond the territorial borders of the 3455 Stat. 839 (1941), 50A U.S.C. §5(b) (1958) . The President shall suspend assistance to the government of any country to which assistance is provided under this chapter or any other act when the government of such country or any government agency or subdivision within such country on or after January 1, 1962-(A) has nationalized or expropriated or seized ownership or control of property owned by any United States citizen or by any corporation, partnership, or association not less than 50 per centum beneficially owned by United States citizens . . . and such country, government agency or government subdivision fails within a reasonable time . . . to take appropriate steps, which may include arbitration, to discharge its obligations under international law toward such citizens or entity, including speedy compensation for such property in convertible foreign exchange, equivalent to the full value thereof, as required by international law .... The United States suspended aid to Ceylon under this statute on February 8, 1963. 48 DEP'T STATE BuLL. 328-29 (1963 [Vo1.113:691 expropriating state, does not appear to have jeopardized our relations abroad. 3 8 As to the State Department's efforts at settling all private American claims arising out of a particular governmental taking, again there is serious question whether an unfavorable judicial determination would have any significant effect on the State Department's task of negotiating a settlement, especially since the State Department would have the right, at least at any time before final judgment, to seek judicial abstention in a particular case. 39 Furthermore, claims negotiation, although important work, is not of the same significance as those matters of foreign policy which bear directly upon the national security of this country, those matters to which extreme deference must be paid. Foreign affairs are not all of the same magnitude. The Sabbatino Court failed to make this clear.
The claims negotiating work of the State Department has not been insignificant. In 1917 Mexico nationalized all its land and water resources including those owned by Americans, thus creating claims on the part of American citizens in the amount of 350 million dollars. In 1941 these claims were settled through a commitment by Mexico to pay 40 million dollars in annual installments. In 1938 Mexico seized all alien-owned oil properties. An Arfierican claim of 260 million dollars was settled four years later for approximately 24 million dollars plus three percent interest. 4 (dictum) . If, on the other hand, the private litigant, as a result of the application of the act of state doctrine, had not been successful in court, and the amount in dispute had become part of the frozen assets of the expropriator, and these frozen assets were distributed among all claimants under a general settlement, the result under American notions of private property would be tantamount to the taking of one man's property to reimburse partially each of the other persons similarly injured. This might have a superficial appeal as an equitable sharing of the loss, but it seems contrary to basic concepts of private property in this country. Furthermore, in one man's hands the funds recovered may appear substantial, but if distributed among all claimants may well be de minimis. 947, 948, 949 (1963) . 46 Dawson & Weston, supra note 40, at 745 n.97.
holdings valued at 6-8 million dollars, the Brazilian Government agreed to grant the company a loan equal to 80 percent of the value of the property seized. IT&T, however, was committed to invest this amount in one of its manufacturing subsidiaries in Brazil.
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Mr. Justice Harlan pointed out for the Sabbatino Court that countries expropriate for many reasons, "political and ideological as well as economic." " Countries settle claims arising out of expropriations for just as many reasons. Clearly, the settlement with Yugoslavia in 1948, the settlements with Rumania and Poland in 1960, and even the Litvinov Agreement with the Soviet Union in 1933 49 stemmed mainly from each country's view of its own national interest and little from its concept as to the requirements of international law. In such a context a judicial decision either for or against a particular seizure should have slight or no effect upon the situation. At the very least it can be said that the risk of jeopardizing some future diplomatic settlement is slight enough to be outweighed by the obligation of the court to work justice in the case before it and the desirability of fostering a rule of law among nations.
A judicial decision adverse to an expropriation would be no more harmful in other regards. The Court feared that it could embarrass our relations with a third country involved in similar expropriations. Here, as elsewhere in the opinion, the Court's observation suggests its acceptance of a rule of decision which subordinates the development of international law to the Court's conception of the national interest, 5 0 for by hypothesis the third country would have been as guilty of violating international law as the expropriating nation involved in the immediate lawsuit. The Court's position as applied to third countries similarly situated is no stronger than it is with respect to our relations with the country committing the immediate expropriation. Again, it would seem that requiring the State Department affirmatively to seek judicial abstention would be sufficient protection for the national interest in this respect.
The Court maintained that judicial relief was only limited relief, whereas a diplomatic settlement was general relief. 5 But that depends upon one's point of view. Judicial decisions can work complete justice as to the subject matter before the court, which may or may not represent a substantial recovery to the injured litigant. Claims nego- 47 See N.Y. Times, April 13, 1962, p. 1, col. 1. 48 376 U.S. at 435. 49 Dep't of State Publication No. 528, 1933 , [1933 2 FoREIGN RE. U.S. 805-14. GO At the end of the section of the opinion now under discussion, the Court, however, asserts without explanation that its opinion will contribute to the growth of international law as well as to the national interest. 376 U.S. at 437.
51 See p. 697 supra.
tiations, on the other hand, often extend over many years and, if successful at all, result in reimbursement only after the property expropriated has been written off as a total loss. Such reimbursement is often a mere fraction of the value of the property seized. To call such relief "general" is misleading to say the least. Finally, in regard to decisions adverse to an expropriation, the Court discounted any deterrent effect such decisions might have on future expropriations. The Court's attitude here appears somewhat inconsistent with its attribution of a strong "insulting" effect to such judgments. It is rather hard for the Court to have it both ways: judicial decisions frustrate settlements but in no way deter expropriations. It is more reasonable to assume that judicial decisions adverse to expropriations are likely either to have little effect on both settlements and expropriations or are likely both to interfere with possible settlements and to deter future expropriations. Under either alternative judicial abstention is inadvisable. If judgments have no significant effect on settlements or expropriations, the Court might as well render justice in the case before it and, in so doing, make a contribution to the rule of law among nations. If judgments are likely to affect both settlements and expropriations, deterring an expropriation is preferable to permitting settlement after expropriation, since deterrence is complete justice (i.e., the owners' property is saved in toto) whereas settlements work only partial justice--often a very small part. Of course it is unclear in the abstract how much property will be saved from would-be expropriators and how much a settlement will be diminished as a result of judicial decisions. The only reasonable conclusion is that any expectation would involve such unresolved conjecture that the Court could not fairly have based its decision on the assumption that, if the Court abstained from judgments adverse to expropriations, more property would more likely be recovered through settlements than saved from expropriation. 2
B. Effects of Judicial Affirmation of a Foreign Act
A holding that the Cuban expropriation was not inconsistent with international law would certainly not have been an insult to Cuba 52 Although, in the body of the opinion, the Court adopted the position that deterrence was unlikely, in two footnotes it gave some support to the contrary proposition. 376 U.S. at 431 n.36, 433 n.38. In these footnotes the Court stated that adverse judicial decisions might disincline persons from bringing expropriated property into this country, but would not deter expropriations if other markets could be found for the goods. But what about those products for which other markets cannot be found? The United States is the predominant market for many items. A rule of international law against certain types of expropriations, if followed by the United States and a number of other countries, could effectively close a large share of the world market to expropriators of many types of products. Surely this would have a deterrent effect in at least some cases. and, therefore, would not have affected in any significant way those matters of high foreign policy which directly bear upon the security of this country. 5 3 The Court believed, however, that such a holding might undercut the State Department's efforts to reach a claims settlement." But such an undercutting was not inevitable-a skillful opinion might have avoided it by pointing out that even though the rules of international law did not require prompt, adequate, and effective compensation for American citizens whose property had been taken, adequate compensation for any taking of private property was not only the well-known policy of this country, but also a concept of justice held by many persons and many nations throughout the world. If a particular country wants our friendship, it will respect our principles and policies to the extent that it is able; and if it does not care for our friendship, at least in the present international situation, it will probably not pay us regardless of the rules of international law. As indicated above, 55 the settlement of claims today is based upon what each country believes to be prudent in its own self-interest, a concept little, if at all, connected with what anyone asserts to be the precepts of international law.
Perhaps most important, a rule of judicial decision that failure to pay "prompt, adequate and effective" compensation is no violation of international law such as to create a right of recovery (or cognizable defense) in court is not necessarily inconsistent with another rule of international law which would recognize an obligation on the part of an expropriating country to accommodate the victims of expropriation to some extent through diplomatic channels at a future date. 5 6
Another point to consider is this: a decision of a court, in Sabbatino the Highest Court, should not be based on the necessity of protecting another agency in its exposition of erroneous legal theories. If what the State Department asserts to be the law is not what our courts believe it to be, should the State Department be allowed to continue in error? This was another of those places in the Sabbatino opinion where the Court seems to subordinate the development of law 53 In fact, it would seem that the effect on foreign policy from such a decision would hardly have been different from the effect of the actual decision in Sabbatino.
54The Court believed, perhaps rightly, that it not only had to avoid a direct refutation of the State Department's position, but also had to avoid even casting doubt upon that position by pronouncing the rules of international law to be cloudy on the relevant point. 376 U.S. at 433. But earlier in the Sabbatino opinion itself the Court took the position that the rules of international law regarding expropriations were far from clear. 376 U.S. at 428-30. Thus, the Court committed in fact the very error it dreaded so much in the abstract. to a so-called national interest. If the State Department's past interpretation of international law was mistaken, possibly that Department in the future would be more effective, and certainly more candid, if it decided to emphasize the fact that confiscation can lead to the loss of investment capital from abroad or decided to base its future arguments upon a concept of friendship between nations, mutual respect for each other's policies, and a code of morality not yet embodied in current concepts of international law.
Congress has now reversed the Court's refusal to limit application of the act of state doctrine to cases where the State Department affirmatively invokes it. The Court's variant result rests on a number of unconvincing propositions. First, the majority was reluctant to reject the Government's argument in court that such an arrangement would "work serious inroads on the maximum effectiveness of United States diplomacy." " However, no one has cited a single historical instance in which the State Department could not have come forward in a particular litigation to seek a result favorable to a foreign power.5 As to the Court's belief that the timing required of the State Department might be inopportune for affirmative invocation, the Court here, as elsewhere, appears to have been overly solicitous of the role of a State Department whose operations do not in fact require such protection.
The Court even gave great weight to the possibility that adverse domestic consequences might ensue from the State Department's taking an official position. As Justice White pointed out in his dissent, however, the domestic position of the State Department, that is, its political image, is an inadequate basis upon which to ground a rule of decision. 9 Finally, the Court doubted "whether the examination of validity by the judiciary should depend on an educated guess by the Executive as to probable result . ... " " Although all of the Court's other grounds for not requiring affirmative invocation were intended to protect the State Department, this final argument was directed toward benefiting the courts. But the Court here was advancing no weightier argument than that no loaf was better than half, i.e., that the role of the judiciary was better served by complete abdication in favor of the executive (no examination of validity in any case) than by a partial deference to the executive. The Sabbatino decision rests on double rationales. The first concerns the needs of the State Department. The second, not entirely separate from the first, involves the present nature of international law with respect to expropriations. The Court felt that judicial determinations regarding confiscation were inappropriate in view of (1) the wide division in world opinion as to the limits on a state's authority to expropriate the property of aliens,O 3 and (2) the close relationship between confiscation and national ideology among the various nations.
A. International Consensus Regarding Expropriations
International law has been described as the body of rules, derived from custom, treaties, and general principles of law, which have been accepted either expressly or tacitly by the overwhelming majority of nations. 64 If this is a satisfactory definition, then the Court's claim of 61 See, e.g., Greene v. McElroy, 360 U.S. 474 (1959) .
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2 The possibility of lawsuits over property in this country by citizens of one foreign country against another foreign country which has expropriated their property should not be overlooked. This type of litigation could prove most ticklish for United States foreign relations. If both countries involved are friends of the United States, it may be awkward for the State Department to show a preference by recommending any particular result to the court. For such cases the advantages of requiring the presence of objective indicia of animosity between this country and the expropriating one are clear. If no indicia of animosity are present, the court would apply the act of state doctrine, granting judgment in favor of the expropriator. The court would not have to discuss the relationship between the expropriation and international law.
If, however, indicia of animosity are present, the court would have to proceed to the merits of the case. A decision against the confiscation would not upset American foreign policy in such a situation. A decision in favor of the expropriation, on the other hand, could ruffle feelings in the homeland of the persons whose property has been seized. There is at least no direct insult to that country, however, since it is not the official act of that country which is being contested before the court. Furthermore it would probably be inequitable to allow foreigners to recover in situations in which our courts would not allow recovery to American citizens. Throughout our history American courts have entertained lawsuits involving aliens and concerning all sorts of litigable issues--our foreign policy has not suffered noticeably as a result.
63 It should be apparent that the greater the degree of codification or consensus concerning a particular area of international law, the more appropriate it is for the judiciary to render decisions regarding it, since the courts can then focus on the application of an agreed principle to circumstances of fact rather than on the sensitive task of establishing a principle not inconsistent with the national interest or with international justice. 376 U.S. at 428. a lack of consensus regarding expropriations was equivalent to alleging an absence of international law prescribing bounds to what a state might properly do in this field. However, the Court was quick to deny such an inference. In a footnote it declared: "We do not, of course, mean to say that there is no international standard in this area; we conclude only that the matter is not meet for adjudication by domestic tribunals." "' It is regrettable that the Court did not choose to explain the meaning of this footnote more fully, since on its face it appears inconsistent with the text of the opinion.
In support of its conclusion, the majority compared the positions taken by Western governments, Western commentators, and certain international tribunals, in contrast with the avowed policies of Communist countries and of certain newly independent and underdeveloped countries. This comparison demonstrates a lack of agreement on the necessity of paying prompt, adequate, and effective compensation to the victims of expropriations. Although many countries, including some Communist states, have paid lip service to the concept of compensation, an obligation to pay full or even substantially equivalent compensation is not recognized in many parts of the world. 66 Accordingly, the Supreme Court correctly declined to recognize a general rule on this point.
It is also true, as the Sabbatino majority mentioned, that many underdeveloped nations consider the traditional postulates of international law as reflecting only the interests of the wealthy, capitalexporting states at the expense of the nations not so fortunate.
6 7 But this simply means that to some extent the old rules are no longer properly a part of international law, and that new rules must be devised which more fairly reconcile the just interests of all nations, regardless of their economic, cultural, social, and ideological conditions-rules which have the consent, albeit tacit, of the overwhelming majority of nations."
There were available, however, principles of law relevant to the case at hand upon which a general consensus did exist. These relate 376 U.S. at 429 n.26. 66 In fact, Abram Chayes, the former Legal Adviser to the State Department, stated that it was the position of the United States only to demand compensation "that is reasonably adequate and reasonably prompt." Chayes, The Lawyer and the Alliance for Progress, 47 DEP'T STATE BuLL. 192, 195 (1962 [Vol.l13:691 to the issue of discrimination by Cuba against aliens of a particular nationality. Support can readily be found for the proposition that a taking which discriminates against a class of people, such as aliens of a particular nationality, is contrary to international law. 69 Unlike the case against compensation, exponents of the theory that discrimination is permitted by international authority are extremely rare. 7° The authorities cited by the Court urge no such proposition. 7 In fact, Bystricky, professor of private international law at the Charles University of Prague, Czechoslovakia, cited by the Court, actually concludes that "international law only proscribes discrimination and interdiction, but in no way prescribes the payment of compensation for nationalized property." 7' A review of Communist nationalizations supports Bystricky. In their property-takings Czechoslovakia, Poland, and Yugoslavia seized property without regard to the nationality of the owners. Each provided some form of compensation except for owners of German (or, in the case of Czechoslovakia, Hungarian) nationality-a distinction based on nationality certainly, but one which was an integral part of the general settling of accounts between belligerents at the conclusion of hostilities. International law as yet does not proscribe the confiscation of enemy property nor the exacting of reparations. obligations owing to Hungarian citizens, but respected similar claims owed to foreigners-not a discrimination against foreigners, but a preference for them. Hungary, in accordance with her peace treaty, also exempted from nationalization the property of the Allied Governments and their nationals. Rumania made no distinction in its nationalization except to exempt property of a foreign state entitled to such property under Rumania's treaty of peace or her reparation commitment-again a distinction associated with the conclusion of war. Bulgaria seized property of all persons regardless of nationality except German assets in Bulgaria given to the Soviet Union by the Allied Control Council for Germany. She provided a form of compensation except for wartime enemies and persons "incriminated in activity to restore fascism" in Bulgaria. With the possible exception of this very last distinction, the persons in each category precluded from compensation under the Bulgarian nationalization were so treated because of activities connected with World War II. Furthermore, to the extent that the compensation provided by these Eastern European countries proved to be illusory, there was in practical effect no discrimination at all.
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Elsewhere in the world expropriations have generally not been directed toward the nationals of a particular country as such, despite cursory appearance in certain cases. Mexico in 1938 seized only alienowned oil properties, but several foreign countries were involved. When Iran nationalized its oil industry in 1951, only British interests were involved, but no one else held similar property. In the same way the Egyptian nationalization of the Universal Suez Maritime Canal Company involved all foreign interests. And in 1964 the Congo appropriated to its sole ownership all concession-granting rights within its territory which were formerly owned jointly by the Congolese Government and private Belgian interests. 75 But there was little evidence in any of these situations that the expropriating sovereign 74 See Doman, mpra note 71, at 1143-57. Bystricky makes the following comment with respect to socialist nationalizations:
It follows clearly that socialist nationalisation can be regarded neither as confiscation nor as expropriation. Confiscation has a punitive element in it, while nationalisation is in no sense a punitive measure. It is true that at the beginning of the socialist revolution the deprivation of property had sometimes, in certain individual cases, a repressive character, but these are extreme cases. The property in question was in every case nationalised. The great body of nationalisation measures cannot, consequently be judged according to a certain number of extreme cases. Socialist nationalisation has in its essence nothing in common with sanctions. Expropriation deals only with a comparatively small group of people, and a comparatively unimportant number of objects pass into State ownership. Here again the quantitative and qualitative difference is pronounced. Bystricky, supra note 71, at 18. 75 N.Y. Times, Dec. 5, 1964, p. 1, col. 3. [Vo1.113:691 was singling out any particular nationality for treatment different from that which would have been accorded any other nationality which was or might have been similarly situated; and, in all of the foregoing cases except the first, there is no indication that even equivalent interests owned by nationals of the expropriating country, had there been any, would not have received similar treatment. 6 The nearest precedent in recent history for Castro's seizures was the Indonesian seizure of Dutch property in 1958 with the stipulation that no compensation would be paid so long as the Netherlands continued to hold West New Guinea.
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Whether the Cuban seizures of only American property constituted discrimination would depend on whether it was reasonable and equitable under the circumstances for Cuba to respond in this fashion against the United States' reduction of Cuba's sugar quota. I believe that it was not. Both the American and the Cuban acts involved economic coercion against the other country. However, it can hardly be considered a violation of any recognized standard of law for one country to decide to change its pattern of trade for any reason satisfactory to itself. Therefore, we have a prima facie violation of international law, so to speak, on Cuba's part following a valid exercise of sovereign authority on the part of the United States. The purported justification for the Cuban violation of international law would thus fail.
B. Confiscation and Ideology
The Court also believed that confiscation so "touches . . . the practical and ideological goals of the various members of the community of nations" as to render it unsuitable for adjudication by American courts. This inference involves essentially the same considerations which we have examined previously, for it was based upon either the assumption that judicial determination would interfere with State Department efforts in the same field or the assumption that courts lack the skills necessary to resolve questions involving international political sensitivities. I have attempted to demonstrate in the preceding section that a limited judicial role would not be likely to hamper any significant foreign policy of this country. It may be added here that an adjudication by an American court over a limited and specific res would not bind any subsequent general claims settlement reached by the State Department and the foreign government, except as to the particular property before the court. The effect of the amendment is to achieve a reversal of presumptions. Under the Sabbatino decision, the courts would presume that any adjudication as to the lawfulness under international law of the act of a foreign state would embarrass the conduct of foreign policy unless the President says it would not. Under the amendment, the Court would presume that it may proceed with an adjudication on the merits unless the President states officially that such an adjudication in the particular case would embarrass the conduct of foreign policy." 6 In several respects, however, the amendment has other significance. First, Congress apparently accepted the Court's proposition that the act of state doctrine was not constitutionally prescribed, 817 and further agreed with the Court in considering the act of state doctrine a matter for federal, not state disposition. 8 The amendment speaks of "no court in the United States" instead of "no United States court" or "no court of the United States," an obvious attempt to reach state as well as federal courts.
Perhaps more significantly, the amendment points to the conclusion that within our federal system international law will be an aspect of federal law instead of state law. Happily, Congress did not have to achieve its result, as the Supreme Court apparently thought it had to, by resorting to a broad notion of federal common law. At least for a short period, international law with respect to confiscations can now be elaborated by the federal courts (and state courts under federal aegis) on the basis of a direct mandate from Congress. The approach of Clearfield Trust Co. v. United States 89 and Textile Workers a body of international law and that decisions of American courts would likely appear biased elsewhere in the world. But have not conditions appeared too fluid to the existing generation for centuries, and are they not likely to appear so to all future generations? Whether an opinion appears to be biased depends, at least in part, upon the position taken by the judge. Is it inevitable that our courts will take the parochial view, especially if ultimate review of their decisions will lie with the United States Supreme Court? SG S. RU. No. 1188 , 88th Cong., 2d Sess. 24 (1964 has now been defined by Congress), but may be unenforceable here for some other reason, such as its being contrary to the "public policy" of the forum; and second, where the foreign act is valid and enforceable under international law, and no other rule of decision renders it unenforceable here. In both cases the proviso apparently requires the court to render judgment in favor of the foreign state (or one claiming rights from that state) on the basis of the act of state doctrine instead of rendering a judgment which would articulate principles of international law or public policy. However, such judicial opinions could hardly conceal the implicit conclusions of the court that the act was valid under international law. Therefore, there seems little reason, at least in the second situation, to require a court to intone the act of state doctrine. Finally, let us suppose that a court actually does promulgate some international law during the grace period provided by the amendment, but that Congress then fails to renew the amendment at its expiration. Which precedent should subsequent courts follow, Sabbatino or the decision reached during the period of the amendment? It would seem that Sabbatino and its rule would be resurrected, and the substantive decision, being in a way only the interpretation of a statute, would pass away with its generating statute.
